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 Maryland Association 
 of Counties, Inc.

June 25, 2009

The Honorable Ulysses Currie

Chairman

Senate Budget and Taxation Committee

3 West Miller Senate Building

11 Bladen Street

Annapolis, MD 21401-1991

Dear Chairman Currie:

As MACo President, I certainly appreciated the opportunity to testify before the Budget and Taxation Committee this past Session and I thank you for the courtesy extended to me and my MACo colleagues.  Unfortunately a previously scheduled MACo Board of Directors Retreat conflicts with the Committee’s June 25 briefing on education issues.  While I am unable to personally attend the briefing, I want to raise county concerns regarding the State Board of Education’s perplexing denial of three county maintenance of effort (MoE) waiver requests.  

It is apparent these denials render the waiver process superfluous insofar as the fiscal challenges now confronting counties.  The State Board’s refusal to rely on the magnitude of these fiscal challenges in considering the waivers is contrary to the vision of the General Assembly in authorizing the waivers in 1996.   It is noteworthy that prior to the authorization for the waivers the General Assembly had provided for MoE waivers statutorily when justified by fiscal challenges in the recessionary period of the 1990s.  This year, there was much discussion that comparable legislative action was not necessary, as a waiver process had been established.

The State Board’s decisions for the three county waiver applications follow largely the same rationale, each rejecting the county’s claims of substantial financial hardship in reaching the statutory goal.  The necessity for these waiver requests is quite clear – the national economy is in the grips of a severe recession with government revenues in dramatic decline.  While each county faces its own budget challenges due to declines in local revenues, each also must assume a share of some $300 million in State cutbacks, primarily in direct county aid.  This confluence creates the exact scenario envisioned by the General Assembly in establishing the waiver process in 1996.  However, the State Board rejected the current economic climate as qualifying among the “External Environmental Factors” that may explicitly merit a waiver.
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Another element of the State Board’s own regulations governing the waiver process is “Tax Bases.” (COMAR 13A.02.05.04C)  In the current recessionary environment where many county tax bases are facing unparalleled declines, the State Board opted to overlook these simple facts, and adopt a position that “we will look for evidence that the county requesting the waiver has experienced a serious, significant economic impact that is different from the generalized economic impact experienced by other counties in Maryland.” (In Re: Waiver Request of Wicomico County, Waiver Request 2009-3, June 2009, p. 9)  

By establishing this standard of “extraordinary events in the county” (ibid) as the only means of approving an economy-driven waiver approval, the State Board has created an absurd standard.  In a downturn of a magnitude not seen for generations, where every Maryland county faces grave fiscal challenges, no county’s perils are likely to be so unique and separable from another county’s so as to meet this arbitrary and unsupported standard.  To qualify, the situation need not be simply fiscally perilous, but uniquely perilous.  

Further, the State Board’s rejection of the three waiver requests also renders another portion of the relevant regulations meaningless.  Each of the three counties seeking a FY 2010 waiver is subject to a voter-imposed charter limitation on revenue raising authority, and raised this fact as part of its waiver request, as explicitly directed by COMAR.  In response, the State Board opined “…we will give little weight to locally imposed prohibitions and impediments to tax levies.” (ibid, p. 11)  By virtually casting aside the most powerful reins placed upon county officials in raising revenues – the charter tax limitation – the State Board again ignores an inescapable reality, contrary to its own regulations and guidance.

Finally, there is a glaring inconsistency in the opinions regarding collaboration.  In the Wicomico County opinion, the State Board writes “We encourage Wicomico County, the school system, and the local board to work collaboratively to resolve the budgetary issues.” (ibid)  However, in the waiver request from Montgomery County, just such a collaborative effort was present, as the County and its school leaders presented a joint plan to fully fund the essential goals of the system, while agreeing to a reduction in county appropriations below the statutory maintenance of effort level.  Yet, despite this proactive collaboration, the State Board also rejected the Montgomery County request.

The State Board has demonstrated that its standard for approving MoE waivers is so high, and requires such specific demonstrations, that it is rendered ineffective in times of broad economic crisis.  This leaves counties with a legitimate argument for a waiver but without the administrative recourse envisioned by the General Assembly.  This void raises the untenable quandary where counties must either breach MoE, thereby losing State funding, or compromise other already stressed critical county services, such as public health and public safety, to meet an unrealistic MoE requirement.
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In retrospect, vesting waiver approval authority solely with the State Board, whose entire purpose of being is to advocate for education, was not a wise choice.  It also places the State Board in an untenable position as an education advocate – it would go against the State Board’s basic principles to ever grant a waiver.  It is also questionable whether the State Board has the fiscal expertise necessary to evaluate county budget and economic conditions.


As both a former county and State Board of Education member, I share my county colleagues’ disappointment in the State Board’s decisions.  MACo is hopeful a productive and equitable recourse can be secured through a dialogue with the General Assembly.

Respectfully yours,
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Wilson H. Parran

President

169 Conduit Street, Annapolis, MD  21401
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